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Kennedy v. McMurray (1915) 169 Calif. 287, 146 Pac. 647; contra, Matthias v. 
Fowler (1915) 124 Md. 655, 93 Atl. 298. As suggested by the cases adopting this 
view, the argument that the donor, by retaining the bank book, may withdraw 
the money and thus nullify the gift seems untenable, since, if there has in fact 
been a valid gift, the donee would have the same power. Industrial Co. v. 
Scanlon (1904) 26 R. I. 228, 58 Atl. 786. Another view is that the depositor, by 
thus changing the form of the account has, upon the theory of a novation, made 
a new contract with the bank whereby the donor and donee become joint tenants 
and the bank undertakes to pay either. Deal's Adm'r. v. Merchants' Savings Bank 
(1917) 120 Va. 297, 91 S. E. 135; Chippendale v. North Adams Savings Bank 
(1916) 222 Mass. 499, in N. E. 371. If the parties have agreed in writing as 
to the conditions upon which the bank is to hold the money, it is easy to ascertain 
whether there has been a gift. Chippendale v. North Adams Savings Bank, supra. 
The confusion in the decisions seems to result from a failure to distinguish 
between acts necessary to constitute a delivery under the technical requirements 
of gifts inter vivos, and acts indicative of a donative intention. In many states 
statutes provide that if a deposit is made in form payable to "either or survivor," 
there is a presumption of a joint tenancy. Conn. Gen. Sts. 1918, ch. 204, sec. 3999 ; 
N. Y. Laws, 1914, ch. 369, sec. 249; Matter of Delmore (1916) 174 App. Div. 99, 
160 N. Y. Supp. 62. This result seems desirable. The instant case seems sound, 
inasmuch as the evidence indicated an attempt to make a testamentary disposition 
and not a gift. McCullough v. Forrest (1914) 84 N. J. Eq. 101, 92 Atl. 595. 

Infants — Contracts — Repudiation of Contract Beneficial to Infant. — 
By misconduct an infant apprentice forced his master to discharge him and then 
sued to recover damages for wrongful dismissal. The lower court found that the 
apprentice, by his misconduct, had repudiated the contract, and that the master 
had accepted the repudiation. Held, that if the repudiation was not for the benefit 
of the infant, judgment should be for the plaintiff. Waterman v. Fryer (1921, 
K. B.) 38 L. T. R. 87. 

It is settled in England that an infant is bound by a contract for service if, as 
a whole, it is beneficial to him. King v. Inhabitants (1824, K. B.) 3 Barn. & Cress. 
484; Bromley v. Smith [1909] 2 K. B. 235; see De Francesco v. Barnum (1890) 
L. R. 45 Ch. Div. 430. The American rule is that infants are bound in quasi- 
contract for necessaries; specific contracts are voidable. See (1915) 24 Yale 
Law Journal, 344; 1 Williston, Contracts (1920) sec. 240; Anson, Contract 
(Corbin's ed. 1919) 171, note 1. From the rule that an infant is bound by a ser- 
vice contract beneficial to him, the English courts have arrived at the conclusion 
that he cannot repudiate such a contract unless the repudiation is for his benefit. 
King v. Inhabitants, supra. Upon the formation of the contract of apprenticeship, 
the infant incurred the duty to serve and obtained the right to be taught, the 
master obtaining the correlative right to service and incurring the duty to teach. 
The master may enforce his rights against the infant. Gadd v. Thompson [1911] 
1 K. B. 304; see also Clements v. London N. W. Ry. [1894] 2 Q. B. 482, 491. 
The reason for holding an infant bound by a beneficial contract of service is 
the desirability that he be employed. Had he the power to destroy his duty 
by disaffirmance, masters would not employ him as an apprentice. Clements v. 
London N. W. Ry. [1894] 2 Q. B. 482, 495; Coke, Littleton, *i72a. But this does 
not apply to repudiation or rescission. There the infant yields the right and is 
relieved of the duty. The master being willing, there seems to be no reason why 
the infant may not, by agreement, surrender the right. He may lose it by leaving 
the master. Hughes v. Humphryes (1827, K. B.) 6 Barn. & Cress. 680. He may 
forfeit it by criminal conduct. Learoyd v. Brook [1891] 1 Q. B. 431. The instant 
case, holding a benefit essential to an infant's repudiation, represents an unneces- 
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sary step in the zeal of the law to protect infants, and incidentally reveals the 
variance between the' common-law rule of America and that of England with 
reference to such contracts. 

Insurance — Waiver and Estoppel — Military Clause. — An agent of the 
defendant insurance company represented to the insured that the clause in the 
policy which provided for the payment of a higher premium by persons in military 
service would not be enforced. A policy was taken out in reliance upon this 
representation, and the defendant company, in an action on the policy, set up the 
failure to pay the higher premium as a forfeiture. Held, (two judges dissenting) 
that the defendant was estopped to set up such a defence. Sovereign Camp, 
W. O. W. v. Richardson (1921, Ark.) 236 S. W. 278. 

The instant case offers an excellent example of how courts become confused in 
the application of the doctrines of waiver and estoppel. Although the distinction 
is recognized by most courts there is a tendency to misapply and disregard it. 
As the right of the insured to recover may depend upon whether the facts con- 
stitute a waiver or an estoppel, it often becomes vital to determine which doctrine 
is applicable in a particular case, as, for example, where there is a provision in 
the policy limiting the power of an agent to waive a condition. Vance, Insurance 
(1904) 343; Jones v. Savin (1916, Del.) 96 Atl. 756; Redstrake v. Cumberland, 
etc. Ins. Co. (1882) 44 N. J. L. 294. In most state courts, if the agent of the 
insurer misrepresents existing or past facts, or if the insurer knows of facts which 
it may plead as a forfeiture, but nevertheless issues to the insured a policy which 
is represented as valid, the insurer is estopped from setting up the forfeiture. 
Andrus v. Md. Ins. Co. (1904) 91 Minn. 358, 98 N. W. 200; Welch v. Fire Assoc. 
(1904) 120 Wis. 456, 98 N. W. 227; see Grand View Bldg. Assoc, v. Northern 
Ass. Co. (1905) 73 Neb. 149, 102 N. W. 246. Estoppel, therefore, involves the 
element of deceit and is tortious in its basis. In order to be effective, the mis- 
representation must relate to a present or past fact and must have the effect of 
inducing the insured to act in reliance upon it to his prejudice. The parol evidence 
rule is not involved and the result does not depend upon considerations of waiver 
or contract law but upon the simple equitable principle of estoppel in pais. Ins. 
Co. v. Mowry (1877) 96 U. S. 544; Home Ins. Co. v. Wilson (1913) 109 Ark. 
324, 159 S. W. 1113; contra, Northern Ass. Co. v. Grand View Bldg. Assoc. (1902) 
183 U. S. 308, 22 Sup. Ct. 133; Md. Cas. Co. v. Campbell (1920, C. C. A. 5th) 
255 Fed. 437- Waiver is the "voluntary relinquishment of a known right." Vance, 
op. cit. 343. It is contractual in its nature in that the insurer consents to relin- 
quish the right in question and the insured assents to such relinquishment. It is 
generally held that parol evidence is not admissible to prove a waiver prior to, 
or contemporaneous with, the completion of the contract. Such would clearly be 
obnoxious to the parol evidence rule. Lasch v. N. Y. Life Ins. Co. (1915, Sup. 
Ct) 92 Misc. 190, 155 N. Y. Supp. 255. Where, however, the alleged waiver 
occurs after the issuance of the policy, parol evidence is admissible to establish a 
subsequent parol modification of the existing contract. Ins. Co. v. Norton (1877) 
96 U. S. 234; Caledonian Ins. Co. v. Smith (1913) 65 Fla. 429, 62 So. 595. In 
the instant case there was no estoppel because there was no misrepresentation of 
an existing or past fact. There was a mere promissory statement that the military 
clause would not be enforced. There was, in effect, an attempt to waive by 
parol a condition in the policy before it was issued, and, in view of the parol 
evidence rule, the plaintiff should not have been allowed to introduce evidence of 
such alleged waiver. It is submitted, therefore, that the doctrine of estoppel was 
not applicable to the instant case. However keen the disappointment of the insured 
may have been, nevertheless he was neither deceived nor misled. 



